IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
GREENVI LLE DI VI SI ON

FAVA CUSTOM APPLI CATORS, | NC.,

Pl aintiff,
V. NO. 4:93CVv283-S-0O
CUW NS M D- AMERI CA, | NC.,
Def endant .
OPI NI ON

In this case, plaintiff, a M ssissippi corporation, charges
that defendant, a M ssouri corporation, conmtted various torts
against it in connection with the repair and repl acenment of certain
di esel engines. Presently before the court is defendant's notion
to dismss for lack of in personamjurisdiction.

FACTS
l.

The plaintiff, Fava Custom Applicators, Inc., is a business
engaged in the ground application of fertilizer and herbicides with
its principal place of business in Indianola, M ssissippi. The
defendant, Cunmns Md-Anmerica, Inc. (CMA), is an authorized
di stributor of Cumm ns di esel engines and parts with its principal
pl ace of business in Kansas City, M ssouri. As a part of its
di stributorship agreenent with the engine manufacturer, CMA is
prohi bited fromprovidi ng any sal es and servi ces outsi de of Kansas

and part of M ssouri.



Two separate incidents led up to the instant litigation. 1In
the first, Fava physically delivered to CVA at its Col by, Kansas,
branch a Cummns diesel engine to be rebuilt. That task was
acconpl i shed, but after a short period of tine, the rebuilt engine
"bl ew a head gasket." After being notified of this problem CMA
agreed to repl ace the engi ne and shi pped the replacenent to Fava in
M ssi ssipi via conmon carrier. Fava installed the new engi ne, but
it "blew the piston rod out the side of the block." Later, Fava
di scovered that the new engine was not the sane size as the
original and therefore "not fit for the purpose for which it was
intended to be used.” In the second incident, Fava shipped to CVA
two additional di esel engi nes for repair; however, CVA
"subsequently infornmed [Fava] that these engines could not be
found, and at this time their |ocation remains unknown." These
actions, according to the conplaint, resulted in damages for
"[dlown-tinme," repairs, wecker service, and replacenent costs.
Fava's president averred that "all...losses were sustained in the
State of Mssissippi,"” and, in response to the court's request for
a supplenental affidavit, that the problens with the two engines
occurred in this district.

[T,

A nonresident defendant is subject to personal jurisidiction

in a diversity case to the extent permtted by the laws of the

forumstate. Cycles, Ltd. v. W J. Digby, Inc., 889 F.2d 612, 616

(5th Gr. 1989). This court may assert personal jurisdiction over

CMA if (1) Mssissippi's long-arm statute applies, and (2) the



exercise of jurisdiction under that statute conports with the
dictates of the Due Process C ause of the Fourteenth Amendnent.
Cycles, 889 F.2d at 616. Plaintiff bears the burden of proving

both of these requirenents, Applewhite v. Metro Aviation, Inc., 875

F.2d 491, 494 (5th Cr. 1989), although the constitutional issue
w Il not be considered if service was defective under the | ong-arm

statute. Cycles, 889 F.2d at 616. See also Thonpson v. Chrysler

Motors Corp., 755 F.2d 1162, 1167 (5th Cr. 1985).

A
M ssissippi's long-armstatute provides in pertinent part:

Any nonresident person, firm general or I|imted
partnership, or any foreign or other corporation not
qualified under the Constitution and |laws of this state
as to doing business herein, who shall nmake a contract
wWth aresident of this state to be perforned i n whol e or
in part by any party in this state, or who shall commt
a tort in whole or in part in this state against a
resident or nonresident of this state, or who shall do
any busi ness or performany character of work or service
inthis state, shall by such act or acts be deened to be
doing business in Mssissippi and shall thereby be
subjected to the jurisdiction of the courts of this
state.

M ss. Code Ann. 8§ 13-3-57. Fava argues that personal jurisdiction
can be obtai ned over CVA under the tort prong of this statute. In
response, CMA argues that none of the alleged torts occurred in
M ssi ssippi. The court does not agree. "For purposes of the tort
prong of Mssissippi's long arm statute, 'a tortious act outside
t he state which causes injury within the state confers jurisdiction

on the courts of that state.'" &Guoss v. Chevrolet Country, Inc.,

655 So. 2d 873, 879 (M ss. 1995) (citation omtted). Thus, when the

injury occurs here, the tort is commtted, at least in part, in



this state, Thonpson v. Chrysler Mdtors Corp., 755 F.2d 1162, 1168

(5th Gr. 1985), thereby nmaking the nonresident tortfeasor anenabl e
to suit in a Mssissippi court under the state's | ong-armstatute.
Thonpson, 755 F.2d at 1168. The court need | ook no further than
the supplenental affidavit of Fava's president for evidence that
the engine CMA repaired and the replacenent it sent upon that
occasion mal functioned in this state, thereby bringing CVMA within
the scope of the tort prong of the M ssissippi |ong-arm statute.
The court therefore proceeds to the due process question.
B

Recently, the Fifth Circuit concisely described the
constitutuional questions which nust be considered in determning
whet her the court possesses personal jurisdiction over a

nonresi dent defendant as follows:The exercise of persona

jurisdiction over a nonresident will not violate due process
principles if two requirenents are net. First, the nonresident
def endant nust have purposefully availed [itself] of the benefits
and protections of the forum state by establishing "m ninmm
contacts" wth that forum state. And second, the exercise of
jurisdiction over the nonresident defendant mnmust not offend
"traditional notions of fair play and substantial justice."

The "mnimm contacts" prong of the inquiry my be
further subdivided into contacts that give rise to
"specific" personal jurisdiction and those that give rise
to "general " per sonal jurisdiction. Specific
jurisdiction is appropriate when the nonresident
defendant's contacts with the forumstate arise from or
are directly related to, the cause of action. GCenera
jurisdiction, however, wi | attach, even if the
nonr esi dent defendant's contacts with the forumstate are
not directly related to the cause of action, if the
defendant's contacts with the forum state are both
"continuous and systematic."

| f a nonresident defendant has sufficient related or
unrelated m nimum contacts with the forum [the court]
must then consider whether the "fairness" prong of the
jurisdictional inquiry is satisfied. The Suprene Court

4



has stated that the "fairness" of requiring a nonresident
to defend a suit in a distant forumis a function of
several factors, including the "interests of the forum
State."

Wlson v. Belin, 20 F.3d 644, 647 (5th Cr.) (citations and

footnotes omtted), cert. denied u. S , 115 S. . 322, 130
L. Ed. 2d 282 (1994).

Wth regard to the m nimum contacts inquiry, the court finds
that CMA's connection with Mssissippi is sufficient to satisfy the
first inquiry since "[e]lven a single purposeful contact 1is
sufficient to satisfy the due process requirenment of 'mninmm
contacts' when the cause of action arises from the contact."”
Thonpson, 755 F. 2d at 1172. |ndeed, the "shi pnent of the [engi nes]
into Mssissippi represented an affirmative act by [CMA] to
introduce its product into Mssissippi for use in that state.”
Thonpson, 755 F.2d at 1172.

The court's inquiry is not yet concluded, however, for even
t hough m ni num contacts exist, the court nust decline to exercise
jurisdiction over CMA if prosecution of the action in M ssissippi

woul d be unreasonabl e and unfair. Bullion v. Gllespie, 895 F. 2d

213, 216 (5th CGr. 1990). The factors to be considered in testing
fairness i nclude the burden upon CMA, the interests of M ssissippi,
and Fava's interest in securing relief. Wlson, 20 F.3d at 647
n. 3.

Al though the interests of Fava and the forum state,
M ssissippi, "tend to support the fairness and reasonabl eness of
M ssissippi's exercising jurisdiction in this i nst ance, "

Rittenhouse v. Mbry, 832 F.2d 1380, 1390 (5th G r. 1987), the

5



court believes it would be fundanentally unfair to subject CVA to
this court's jurisdiction based on the few contacts precipitating
this cause of action. From the uncontradicted affidavit of the
president of CMA, that conpany is very careful to protect its
di stribution agreenment which forbids CVA fromselling or servicing
Cumm ns products beyond its designated territory. (In fact,
according to CMA, Mssissippi lies within the territory of another
Cumm ns distributor.) CMA is not qualified to do business in
M ssi ssippi, does not do business in Mssissippi, and has never
done business in Mssissippi. It does not own or control any real
or personal property in M ssissippi and has no bank account in this
state. CMA has no pl ace of business in M ssissippi, has never sent
a sal esperson, agent, or enployee here on business, and does not
advertise or sell any products in this state. |ndeed, when all the
evi dence i s consi dered, Fava can point to no reason other than "the
fact that nost of [its] wtnesses reside in the State of
M ssissippi™ to persuade this court that exercising jurisdiction
over CMA properly conmports with the dictates of the Due Process
Clause. On this final point, Thonpson is clearly distinguishable.
In that case, tw of the three defendants were M ssissippi
residents, the distance between the nonresident's hone, Al abans,
and M ssissippi was not great or inconvenient to the nonresident,
and only a M ssissippi court could resolve the matter in a single
action. In this case, Fava has sued only one defendant, the
di stance between Kansas, M ssouri, and Mssissippi is great and

i nconvenient to CMA, and this court is not the only one that can



resolve this case without pieceneal litigation. Futhernore, all of
CVMA's wtnesses are located in Kansas and M ssouri, and Fava,
unlike CMA, is no stranger to traveling outside this state to
conduct busi ness, as evidenced, for exanple, by its use of CVA for
the servicing of its equipnent. Under these circunstances, the
court finds that subjecting CMAto further litigationinthis court
would offend traditional notions of fair play and substantial
justice.
CONCLUSI ON

Having carefully considered the record, the argunent of
counsel, and the applicable case law, the court finds that
M ssissippi's long-arm statute applies in this case but that the
exercise of jurisdiction under that statute does not conport wth
the dictates of the Fourteenth Anendnment. Accordingly, defendant's
nmotion to dismss for lack of in personam jurisdiction is well

taken and is granted.

An appropriate final judgnent shall issue.
Thi s day of Decenber, 1995.
CH EF JUDGE



